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The agescy proposal follows:
Semmary

Pursusst th Executive Ovdar Mo, 66{197E), M54 53-048-3.1c, NIALC,
12:018, Qecupacional Safesy and Heabh Procedersl Stasdards for Publs
Employees, is scheduled 0 expise on June B, 2003, As & result the
Deparment has neviewsd these rubes o determing whether they a2 necesiary,
rescnable wsd proper for the purposes for which they were orlginally
promulgsisd.

A summary of the subchapten of N 1A C, 12:110 fol lows:

~Sebchapeer | sets foeth the rules” peneral provisions, =7

Sabchapter 2 containg the wonds and tems used devagiout e chapier,

ﬁ.ﬂl:m;url sets forth the respossibilities and rights foe the procedures
deve fext the safety and heakh programs under the Act.

Subckapter 4 establishes procedend rule ea inipection, orders i comply
and pemaltizs.

Subchapter § esiwblithes procedural mles for recording 4nd reporting
ozcugational injuries and Hiresses of public employess, :

Satechsgner 6 ceiablishes mles of practice for adminissrative proeeedings to
grant variances under M.1S A HoSA-35

subchapter 7 esmblishes the procedural rules goweming a publia
entpliyes’s allagations of diserissinition by o poblic esselever or persan.

Subclapter 3 sets forth the requireswnts for the establishment of a
consultatida peogram for public employers,

Subchapier & delineaies the sandards and publications refermed = in the
chageer, .

Om January 11, 2001, Be Mew Jeriey Public Employess State Plan, a Sme
Orcupacieea! Safery and Health Plas {applicable only w public ssctor
employees. of the State and its politios] subdivisions), was approved by the
U3, Department of Laber, Deeupations] Safety and Health Adminlserstion,
& & developmental plan under Secsion 1B of the Oocupational Safity and
Health Act af 1970 and 20 CPR §1956,

In aceordance with the New Jersey Public Employess’ iomal Safety
and Heakh Acx and @8 obEpations weder the Federal OSHA Stare Fhn, Hew
Jemey his adopied Federal standaeds by peference and has sade a2
eommitment S0 emend &l of s State stesdards 3 be at least a3 stringent as
the Federal OSHA requirements.

The propased amendments © NJIAC. 12:110 s noted above will bring
hm’.mqﬂmﬂmmmmm with
those mandated by the 115, Deparment of Labor, Ckeupitional Safity and
Heahh Adeninistration. :

RIAC. 1211094, which govemi e conduct of inspestions, has besn
amended to inclede o new subsection (|} which provides the imposition of
sdsmistrative penalties for making flse verbal or written stwiemesty during
eny part of the inspectics peosest o mither the Comsmissioner of Laber ¢
Commissiossr of Health and Senbcr Services as defined tn M.LAC, 12-1 10
2.1

NJAC. 1E110-3, Recording and Reportisg Occepational Injuries snd
hmu,lubmuurdﬂ.uHJJLE.ﬂ:HMlﬁmdeww
adopted 29 CFR §1904, Recording and Reporting Occupaticeal Injuries and
'ﬂhmhgrrﬂjmum Wﬂ,ﬂl{mﬂﬂlhlﬂlﬁ,
pisblication in ew Jersry Ragister the following excepoioeg:

Al referemces fo the Federal Occepations] Safety and  Eeahh
Acemistration, including, but not limited 1o, the Secrstary of Labor, the
Oscupational Safety snd Health Administration, Cceupstions] Safety and
Hualth Admnistration Forms 300, 3004, sed 301, are herehy senended 1o
mh?‘himrﬂmmuflﬂ.ﬂﬁuihﬂ:ﬁmm
Occupational Safety and Heaith, sod the Mew Jersey Dccupational Safery and
Healh Foems 300, 2004, and 301, . Amy ether Fedom] OSF
eeferences contaised in 29 CFR §1904 ar¢ slio amended to be Mew' Jersey
and Mew lereey Deparment of Labor spezifie. MJLAC. 12:110-9.1 has also
besn amemded to stane that s public employers, &3 defined in NI AC,
121102, are required to0 report fatalities and multiple Bespitalization
incidents 1o the (Mhcw of Public Employess Corapaticnal Safery and Health
in sccordamce with 29 CFR §1904 35 fn sddition, the sentemce widsh reads
“[alay imformatien which idetifies a= individual employes shall be
coffidential” has bees deleted to conform with the Federal requlstion.
MAAC 1200052 theoegh 517 have bees eepealed to eliminace ARy
costrediesiang of berwses de tao sandasds,

MIAC, 12:000-6,5() mad 6.6(d) have bees ammded in order @ deapaln
the Mew lersey Depanment of Labor website m i wd &
newspapes fitsated in the geogruphical ses where the variiace was roquesied
ulhlnnu-ufpuhlienim-flt:lmﬂnﬂrdﬂimwm

(CITE 35 N.LR 335)
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Commissioner granting relief pending a hearing when an employer submits
an application for temporary variances. 3

N.JLA.C. 12:110-6.6(c) has been deleted to eliminate the Commissioner’s
ability to issue one interim order granting relief pending a hearing. N.J.A.C.
12:110-6.6(d) and (e) have been recodified as (c) and (d), respectively, as a
result of the amendment. This provision was removed as it conflicts with
Federal OSHA variance requirements that do not presently allow for the
issuance of an interim order.

N.J.LA.C. 12:110-7.6 has been amended by adding a new subsection (2)
which requires expungement of warnings, reprimands, or demgatory
references resulting from a protected activity which may have been placed in
a complainant’s personnel file; recodifying all subsequent subsections; and
eliminating N.J.A.C. 12:110-7.6(b)1, which precludes overtime and holiday
premium pay from back pay calculations and adding a new paragraph (c},
‘which permits overtime and holiday premium pay to be included in
determining back pay. : e

N.J.A.C. 12:110-7.7 has been amended at subsection (a) to require that the
Commissioner, or his or her designee, make an initial determination based on
" the information contained in the comiplaint and upon any personal contact
with the complainant, to determine whether an adverse action appears to have
taken place while the complainant was engaged in a protected activity. If such
a determination is made, the complainant and efmployer shall be given a 20-
day period within which to submit written arguments and documentation in
support thereof. : ¥

NJAC. 12:110-7.7(b), which requires that all arguments and
documentation submitted by a party be simultaneously served on all other
parties along with evidence of service, has been deleted as the requirement
exceeds the Federal OSHA requirements. Moreover, Federal OSHA has
mandated the deletion of this section in the New Jersey Public Employee
State Plan. N.J.A.C. 12:110-7.7(b) through (h), have been recodified as (b)
through (g), respectively, as a result of this amendment.

As the Department has provided a 60-day comment period on this notice of
proposal, this notice is excepted from the rulemaking calendar requlrements
pursuanTto N.JLA.C. 1:30-3.3(a)5.

Social Impact

The rules proposed for readoption with amendments to N JAC, 12:110;
Occupational Safety and Health Procedural Standards for Public Employees,
directly impact all public employers and employees within the State of New
Jersey by affording them the same level of protection from certain recognized
occupational safety and health hazards as is afforded to all New Jersey private
sector employees. The amendments, as proposed, ensure that the referenced
Standards for New Jersey's Public Employees are at least as effective as the
U.S. Department of Labor, Occupational Safety and Health Administration
Standards developed to carry out the legislative mtcnt of the Occupatmna!
Safety and Hcalth Act of 1970.

Economic Impact

The rules proposed for readoption with amendments will have a positive
impact. Currently, these rules place a substantial economic impact on
employers and will continue to do so under the rules proposed for readoption
because they must provide the manpower and time necessary to carry out the
administrative responsibilities imposed by these rules and the Act. A public
employer must provide each of its employees with a place of employment,
whether owned or leased, free from recognized hazards. Therefore,
mwccnons, repairs and maintenance must continue to be made to ensure that
there is compliance with adopted safety and health standards. Conscqucntly,
substantial recording and reporting reqmrermnts for occupational injuries and
illnesses to public employees must continue to be maintained.

It is not anticipated that the amendments to N.J.A.C. 12:110 will have any .

~ economic impact on New Jersey’s public employers or public employees
since they are commensurate with presently existing OSHA requirements and
do not impose additional monetary costs thereon. ;

Federal Standards Statement

The rules proposed for readoption with amendments do not contain any
standards or requirements that exceed standards or requirements imposed by
Federal law. Rather, New Jersey’s Safety and Health Standards for Public
Employees are being amended to bring them into conformance with the
Federal OSHA Standards (see 29 U.S.C. §§651 et seq.) as required by New
Jersey’s Developmental Plan under its initial approval as a State Plan for
Public Employees Only.

(CITE 35 N.J.R. 336)
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Jobs Impact : :
The Department does not anticipate any job creation or loss of jobs as a
result of the rules proposed for readoption with amendments.

Agriculture Industry Impact
The Department does not anticipate any impact upon the agriculture
mdustry as a result of the rules proposed for readoption with amendments.

Regilatory Flexibility Statement

The rules proposed for readoption with amendments do not impose any
reporting, Tecordkeeping or compliance requirements on small businesses, as
that term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq., since the rules solely impact public employers and employees. The
reporting, recordkeeping and other compliance requirements imposed on
public employers and employees have been amended to reflect the changes in
the Federal Recordkeeping Standard which was adopted by reference on
September 4, 2001 (see 33 N.J.R. 2994(a)), and will impose no additional
financial burden on public employers.

Smart Growth Impact

The rules proposed for readoption with amendments will not impact on the
development or redevelopment of New Jersey’s urban, suburban or rural areas
with'regard to issues of protecting open space, conserving natural resources,
increasing transportation options and availability, reducing automobile traffic
and dependency, stabilizing property taxes or providing for affordable
housing. The rules will not, therefore, impact on the achievement of smart
growth or the implementation of the State DcchOpmcnt and Redevelopment
Plan.

Full text of the proposed readoption may be found in the New Jersey
Administrative Code at N.J.A.C. 12:110.

Full text of the proposed repeals may be found in the New Jersey
Adminisirative Code at N.J.A.C. 12:110-5.2 through 5.12.

Full text of the proposed amendments follows (additions indicated in
boldface thus; deletions indicated in brackcts [thus]):

SUBCHAPTER4 INSPECTIONS, ORDERS TO COM:PLY AND
PENALTIES

12:110-4.4 Conduct of in'spections

(a)-(h) (No change.)

(i) Whoever  knowingly makes any false statements,
representation or certification, verbally or in writing, in any
application, record, report, plan or other document filed or required
to be maintained pursuant to this chapter shall be liable for an
administrative penalty pursuant to N.J.A.C. 12:110-4.11.

SUBCHAPTER 5. RECORDING AND REPORTING :
OCCUPATIONAL INJURIES AND ILLNESSES

12:110-5.1 Scope of subchapter

(a) This subchapter establishes procedural rules for recording and
reporting occupational injuries and illnesses of public employees
involving work-related deaths, injuries and illnesses, other than minor
injuries which require only first aid treatment and which do not involve
medical treatment, loss of consciousness, restriction of work or of
motion, or transfer to another job. [Any information which identifies an
individual employee shall be confidential.]

(b) New Jersey adopted 29 CFR §1904 by reference at N.J.A.C.
12:100-4.2, in the New Jersey Register on September 4, 2001 (33
N.J.R. 2994(a)). All requirements for the recording and reporting of
work-related deaths, injuries and illnesses are contained in 29 CFR
§1904 with the following exceptions:

1. All references to the Secretary of Labor shall be deemed to
mean the Commissioner of Labor of the New Jersey Department of
Labor; ;

2. All references to OSHA shall be deemed to mean the New
Jersey Department of Labor, Division of Public Safety and
Occupational Safety and Health, Office of Public Employees
Occupational Safety and Health (PEOSH);

3. All references to OSHA forms 300, 300A and 301 shall be
deemed to mean New Jersey Occupational Safety and Health
(NJOSH) forms 300, 300A and 301;
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4. 29 C.F.R. §1904 Subpart B—Scope: New Jersey requires all
public employers to record and report work-related deaths, injuries
or illnesses as contained in this chapter;

5. 29 C.F.R. §1904.1, Partial exemption for employers with 10 or
fewer employees does not apply to any New Jersey Public Employer
as defined in N.J.S.A. 34:6A-7(c);

6. 29 C.F.R. §1904.2, Partial exemption for establishments in
certain industries, does not apply to any New Jersey Public
Employer as defined in N.J.A.C. 12:110-2; and

7. 29 CJF.R. §1904.39: reporting fatalities and multlp]e
hospitalization incidents must be reported to the Office of Public
Employees Occupational Safety and Health (OPEOSH) via the 24-
hour hotline number (800) 624-1644, the 24-hour fax line (609) 292-
3749, or in person to the OPEOSH at 225 East State Street, 8th Floor
West, Trenton, NJ 08625 within eight hours of the occurrence. .

SUBCHAPTER 6. VARIANCES

12:110-6.5 Temporary variance

(a)-(f) (No change.)

(g) A copy of the order shall be servcd upon the applicant for the order
and other parties and the terms of the order shall be published on the
New Jersey Department of Labor website at www.state.nj.us/labor/
and in a newspaper situated in the geographical area where the
variance was requested. It shall be a condition of the order that the
affected employers shall give notice thereof to affected employees by the
same means to be used to inform them of an application for a variance.

12:110-6.6 Permanent variance

(a)-(b) (No change.)

[(c) The Commissioner may issue one interim order granting relief
pending a hearing.]

[(d)](c) (No change in text.)

[(£)](d) A copy of the order shall be served upon the applicant for the
order and other parties, and the terms of the order shall be published on
the New Jersey Department of Labor website at www.state.nj.us/
labor/ and in a newspaper situated in the geographical area where
the variance was requested. It shall be a condition of the order that the
affected employer shall give notice thereof to affected employees by the
same means to be used to inform them of an annlication for a variance.

SUBCHAPTER 7. DISCRIMINATION AGAINST EMPLOYEES

12:110-7.6 Remedies

(a) Warnings, reprimands, or derogatory references resulting
from the protected activity which may have been placed in the
complainant’s personnel file may be expunged

[(a)](b) (No change in text.)

[(b}](c) Back pay shall include unpaid salary, mcludmg regular
wages, increments and across the board adjustments. Benefits shall
include vacation and sick leave credits and additional amounts expended
by the employee to maintain his or her health insurance coverage during
the period of improper suspension or removal.

[1. Back pay shall not include items such as overtime pay and holiday
premium pay.] -

Recodify existing 2.-4. as 1.-3. (No change in text.)

4. Back pay shall include items such as overtime pay and holiday
premium pay.

Recodify existing (¢)-(e) as (d)-(f) (No change in text.)

12:110-7.7 Processing of complaint

(a) Within 10 days of receipt of the complaint, the Commissioner, or
his or her designee, shall make an initial determination based on the
information contained therein and upon any personal contact with
the complainant, if such had been deemed necessary, to determine
whether an adverse action had taken place while the complainant
was engaged in a protected activity. Upon the Commissioner’s, or his
or her designee’s, determination that the adverse action appears to
have occurred because the complainant engaged in a protected
activity, he or she shall provide the complainant and his or her employer
with a 20-day period within which to submit written arguments and
documentation in support of their position.
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[(b) All arguments and documentation submitted by a party must
simultaneously be served on all other parties. The party making the
submission must provide evidence of such service.]

Recodify existing (c)-(h) as (b)-(g) (No change in text.)

P

(CITE 35 N.J.R. 337)



